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The Office of Business Diversity’s administrative responsibilities in monitoring activity under the new
program;

The allocation of responsibilities for all aspects of the Program;

Methods of fulfillment of contract specific goals for M/WBE participation;

Methods of demonstrating program compliance in bid documents; and

Recommended sanctions for non-compliance.
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The principal components of the Program include:
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achieved and that there continues to be a compelling interest in tailoring narrow remedies to
redress discrimination against M/WBEs.
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REMEDIAL PROGRAM FOR
MINORITY AND WOMEN-OWNED BUSINESS ENTERPRISE
PARTICIPATION IN CONSTRUCTION PROJECTS

This Program is adopted by the Chicago Board of Education (the “Board”), upon recommendation of the Chief
Executive Officer (“*CEQ”), based upon (1) the Board’s findings that it has been a passive participant in
discriminatory practices against racial and ethnic minorities and women in the construction industry in Chicago,
and that it has a compelling interest in remedying that passive discrimination, and (2) its desire to adopt
narrowly tailored remedies to address that compelling interest.

l. FINDINGS

1.1 The Board adopted a Remedial Plan for Minority and Women Business Enterprise Economic
Participation in January 1991. The Plan provided measures to assist Minority and Women
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place of business was within the six-county Chicago metropolitan area. The Plan provided for
race-neutral remedial measures and for non-restrictive affirmative action measures, to be used
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1.5

1.6

1.7

1.8

in the BAGC case, Judge James B. Moran held that the City has a compelling interest in
implementing a remedial race- and gender-conscious affirmative action program in the Chicago
construction market, but that its 1990 ordinance was not sufficiently narrowly tailored as applied
to construction in 2003.

There is ample availability of ready, willing and able minority- and women-owned firms to
participate in Board and private-sector construction contracting and subcontracting
opportunities.

Minority and women workers’ participation in the Chicago construction marketplace declined
from 1980 to 1990.

Other jurisdictions, mcludmg Cook County, lllinois, have experienced drastic reductlons in
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1.9

remedial measures.

Private companies that contract on public projects continue to discriminate against minorities
and women and financial institutions that provide necessary funding to minority and women
contractors continue to maintain lending practices that have a disparate discriminatory impact
on minorities and women. As result of this discrimination, the Board has been a passive
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constructlon marketplace, and in the absence of programs to eliminate such discrimination,
would continue to be a passive participant in such a system.

1.10 The Board has a compelling interest in preventing its construction projects from returning to the
near monopoly-domination by white male firms that existed before 1991.
111  Although the Board has undertaken since 1991 a variety of race- and gender-neutral measures,
such as reducing bid deposit requirements and simplifying documentation required by
procurement departments, such programs have not been sufficient to ameliorate the effects of
racial and gender discrimination in the construction marketplace.
112 Evidence at the BAGC trial demonstrated that flexible race- and gender-conscious remedial
measures do not overly burden construction firms owned by majority males.
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presented during the April 2006 CPS focus groups and compiled in a report by Collette Holt; 4
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Iv. ADMINISTRATION, MONITORING, AND REVIEW OF THE PROGRAM

4.1 Aspirational Goals

Upon the effective date of this article, the annual Aspirational Goals shall be to award thirty
percent (30%) of the annual dollar value of all constructlon contracts to quahfed MBEs and
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4.2 Contract Specific Goals
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Contracts and School Support Services on its administration of the Program, its
Progress in meeting the Aspirational Goals, and any recommendations it may have
for improving the Program.

d. Assuring that MMWBESs are informed of CPS contracting opportunities.

e.. Providing M/WBEs information and assistance related to CPS procurement
practices and procedures, and bid specifications, requirements and prerequisites.

f.. Providing interested Prime Construction Contractors or Suppliers with information
regarding M/WBE directories.
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Program' objectives and requirements.

h.. Establishing “Contract Specific Goals” for any contracts over $1,000,000.

i. Monitoring contracts to ensure compliance with Contract Specific Goals, contractual
commitments and Program objectives.

j- Determining whether contractors have made Good Faith Efforts.

k. Reviewing and facilitating the resolution of issues concerning the Program.

I.  Collecting data to evaluate the Program, including data on prime contractors,
consuitants, suppliers and subcontractor bids and awards of CPS projects.
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d. unbundling of contracts so as to facilitate the participation of smaller businesses.
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to contracting with the Board, consistent with the Board’s interest in financial security.

f. reduction of bid deposit requirements, or arrangements for a standing bid deposit to cover
multiple procurements.

g. closing out of construction contracts in a timely manner.

i. holding of pre-bid conferences, where appropriate, to explain the projects and to encourage
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j. letting of a representative sample of Board construction contracts without goals to
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k. limitation of the self-performance of prime contractors, where appropriate.
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materials or services for the work from one or more MBEs or WBEs, or by any
combination of the foregoing;

a requirement that prime contractors on Board construction contracts notify MBEs and
WBEs utilized on those contracts about opportunities on contracts without affirmative
action contracting goals;

a requirement that where the contractor cannot achieve the contract specific goals, it
must document its good faith efforts to do so.

6.2 Compliance Proposal

a.

The Department of Procurement and Contracts will specify M/WBE participation
requirements as special conditions in invitations for bids and bid documents. These
specifications will include a listing of all documentation that must be submitted with the bid
or proposal and a description of the reporting requirements applicable during the contract
period. All solicitation and contract documents will also stipulate that the requirements of
the Compliance Plan become part of each contract between CPS and the Prime
Construction Contractor or Supplier.

For all solicitations, the Prime Construction Contractor or Supplier shall submit an M/\WBE
Compliance Proposal (Compliance Plan) identifying all M/WBE and non-M/WBE
subcontractors from which the Prime Construction Contractor or Supplier solicited bids or
quotations, and detailing its plan to achieve the Goals or its Good Faith Efforts to do so.
MBEs and WBEs proposed by the Prime Construction Contractor or Supplier must be
certified by the City of Chicago and/or any other governmental certifying agencies as of the
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political or social affiliations are not legitimate reasons for rejecting or failing to
solicit bids to meet the goals;

5. make a portion of the work available to MMWBE subcontractors and suppliers and to
select those portions of the work or material consistent with the available M/AWBE
subcontractors and suppliers, as to facilitate meeting the goals;

6. make good faith efforts, despite the ability or desire of the contractor to perform the
work of a contract with its own organization. A contractor who desires to self-

:‘lffjf(‘kmmhiﬂf‘\ m“nq‘!"pj}x 1ot donannatenta cnad faitt ~Hasin 2nleas e asal- .‘

have been met;
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VIL. CONTRACT PERFORMANCE PROCEDURES

71 School Support Services Responsibilities

To achieve the Contract Specmc Goals, the School Support Services shall undertake, in

-l alihlo Lo oAl T R es i i‘] ‘.J:iﬁA LR - [

|

i. upon the disqualification of the contractor as an MBE or WBE, if the
contractor’s status as MBE or WBE was a factor in the award of the
contract and the contractor misrepresented that status; and

i. upon the disqualification of any MBE or WBE, if the subcontractor's or
supplier's status as an MBE or WBE was a factor in the award of the
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OBD. For example:
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processed by the Board and paid.

Third and all subsequent pay requests submitted by Prime Contractor
include proof of payment to subcontractors listed on all
previous pay requests
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a. A Prime Construction Contractor or Supplier may not substitute a MWBE subcontractor
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8.2 MBE or WBE Subcontractors and Suppliers

OBD shall count toward a Prime Construction Contractor’s Contract Specific Goal only the
amount that has actually been paid to an MBE or WBE subcontractor or supplier.
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When a M/WBE performs as a participant in a Joint Venture, OBD shall count toward the
Contract Specific Goal only the portion of the total dollar value of the contract equal to the
distinct clearly defingd oartino of the work of the Joint Venture’s contract that the M/WBE
performs with its own forces and for which it is separately at risk.

84 Limitation to Commercially Useful Functions
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performing a Commercially Useful Function. To determine whether a firm is performing a
Commercnally Useful Function, OBD will evaluate the amount of work subcontracted, mdustry
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9.2 Sanctions for Non-compliance and Failure to Make Good Faith Efforts
a. Sanctions for non-compliance may include, but are not limited to the following:

1. Withholding of payments under the contract
2. Termination of the contract
3. Debarment from future business with the Board

b. A Prime Construction Contractor or Supplier may protest the OBD’s determination of
Section 9.2 sanctions by filing a written appeal in accordance with the Appeals Process
within fourteen (14) business days of receipt of OBD’s determination, stating the grounds
for such appeal and including all relevant information and documentation.

¢. The CEOQ’s designees for the Appeals Process shall review the OBD’s determination and
make a recommendation to the CEQ. The CEO’s decision will be final. Sanctions will not
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d. All debarment recommendations will be processed according to the Board’'s debarment
policy.

9.3 Sanctions for Fraudulent Misrepresentations, Acts Involving a Lack of Business
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Efforts

a. The following actions may be taken upon a finding that a firm has engaged in fraudulent
pistenresentation Aacts demnnstrating a lack nf husiness_injegrity yiglatinos.af gtatute qr






